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Humbly fſheweth, _ * 


HAT in Summer 1757, Gen > Liddle {RR Ir in New- 
caſtle purchaſed from the Petitioner, at different Times, 
a Quantity of Linen Yarn. to the Value of upwards of 140 J. 
Sterling : That Mr. Liddle made fHlifferent Payments to Ac- 
compt; but there is yet a Balanet of about 18 J. Sterling un- 
paid. The Petitioner not being àble to procure Payment of 
'his Sum by fair Means, was obligh to have Recourſe to the 
Law. 


For this Purpoſe he mad to the Sheriff of Renkin gh, and 2 iſt Feb. 


obtained from him a Border Warrant, authoriſing him to £756 
arreſt the Perſon of George Lidale, or failing of that, all 
Debts, Sums of Money, Goods or Gear, owing or belonging 
to him within the County, until he ſhould find Caution Judi 
cio ſiſti et judicatum ſolvi. This Arreſtment was accordingly. 


executed in the Hands of three different Merchants in Kelſo ? -—_ 


Debitors to Lidale. 

The Petitioner brought a Pact before your  Lordfhips a- ge. 
gainſt Mr. Liddle, for Payment of the above Balance, which 75% 
Summons was duly executed at the Market Croſs of Edinburgh, 
Pier and Shore of Leith, the Defender being out of the King- 
| A dom. 
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dom. This Cauſe came in 250 before Lord Nisber, when 
Compearance was made for George Liddle; and it was pleaded 
for him, that as he was an Eugliſoman, he was not amenable 
to the Courts of Scotland: That the Arreſtment above-men- 
tioned could not found a Juriſdiction to the Court of Seſſion, 
as the Defender had not found Caution judicio ſiſti et judica- 
tum ſolvi. His Lordſhip, upon the 25th of Fuly, pronounc- 
ed the following Interlocutor: In reſpect the Defenders did 
not find Caution, in conſequence of the Arreſtments uſed 
« againſt them, finds they are not ſubject to the Juriſdiction 
*« of this Court; and therefore finds no Proceſs; finds Expences 
« due, ©.” Againſt this Interlocutor a Repreſentation 
was preſented, which his Lordſhip, upon the 22d Nee 
laſt, was pleaſed to refuſe. 

As the Petitioner is adviſed, that the Method he has on 
to enforce Payment of the Debt due to him, agreeable 
both to the Principles of Law, and to the univerſal Practice 
of the Country, he muſt beg Leave to lay the Caſe before 
the Court. The Queſtion ſubmitted to your Lordſhips is a 
fimple Point of Law, not incumbered with any diſputed 
Facts. Other Queſtions may poffibly occur in the Courſe of 
the Cauſe; but in hoc ſtatu it would be both improper and un- 
neceſſary to trouble your Lordſhips with taking Notice of any 
of them, becauſe, until this preliminary Queſtion be decided, 
there can be no Opportunity for their being pleaded. | 

The Queſtion to be determined by your Lordſhips, is ſimply 
this: Mr. Liddle is Debitor to the Petitioner in 18 J. Sterling; 
the Petitioner arreſts Debts due to Mr. Liddle to upwards of 
that Extent, to remain until he ſhall find Caution judicio 
ſiſti er judicatum ſolvi; Mr. Eiddle does not find Caution; and 
the Queſtion is, Can the Petitioner, when ſuch Caution =; 
not found, purſue Mr. Lidale before your Lordſhips for Pay- 
ment of his Debt? Upon * the * Conſiderations are 
humbly ſubmitted. 
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It muſt be admitted, th A who has no Goods 
in Scotland, is by no Means amenable before our Courts; but 
on the other hand the Petitioner apprehends, that every Fo- 
reigner, who has an Eſtate or any Goods in Scotland, is a- 
menable before our Courts to that Extent, becauſe every Man 
is ſuppoſed either to be preſent, or at leaſt to have a Procura- 
tor to take Care of his Intereſt, wherever his Property is ſitu- 
ated; and as that Property is ſubject to the Courts of Scor- 
land, he muſt appear to defend it when it is attacked, other- 
ways it will be carried off by the Claimant. This is evident 
in the Caſe of a Land Eſtate. Suppoſe an Engliſhman, who 
never was in Scotland, has an Eſtate lying in Scotland, in that 
Caſe every Proceſs will be ſuſtained againſt him in the ſame 
Way as if he lived upon the Spot, with this Difference only, 
that he muſt be ſummoned upon a greater Number of Days. 
One great Reaſon for this the Petitioner imagines is, that his 
Eſtate is fixed under your Lordſhips Juriſdiction; and there- 
fore whatever Judgment you {hall give, it can eaſily be execut- 
ed. When a Stranger has Moveables in Scozland, this does 
not of itſelf found a Juriſdiction, becauſe they paſs daily from 
Hand to Hand, and may in a few Hours be carried out of Scot- 
land, by which your Lordſhips Decrees may be given to no 
Manner of Purpoſe. The Caſe however is different where 
theſe Moveables are arreſted. This Diligence fixes them un- 
der your Lordſhips Juriſdiction, . and they muſt there remain 
until the Event of the Procels. The Petitioner therefore 
humbly apprehends, that ſuch Arreſtment ſubjects the Debi- 
tor to your Lordſhips Juriſdiction. | 

This Arreſtment is well known in our Law by the particu- 
lar Name of Arreſtment jurizdiions fundande cauſa; this is 
a nomen juris frequently made Uſe of, and is the very Diligence 
uſed in the preſent Caſe : The Meaning of it, and which is alſo 
plainly indicated by its Name, is that the Purſuer, by arreſt- 
ing the Defender's Moveables, founds a Juriſdiction to the 


Judge 
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Judge of the Territory, which he had not before. A Judge 
has no Juriſdiction over Strangers, who neither live within his 
Territory, nor have any Goods ſituated there; but ſo ſoon as 
% any Goods belonging to the Debtor are fixed within his Ter- 
ritory, this gives the Judge a Juriſdiction over him. This is 
confirmed by the Authority of Voet in his Commentary, L. 2. 
T. 1. F. 46. his Words are Exercerur juriſdidio in eos tantum 
qui ſunt in territorio, vel ibi bona habent, ſic ut vel perſone 
vel bonorum intuitu ſuljecti ſiut. The ſame has often been 
found by ſeveral Deciſions obſerved in the Dictionary, Tit. 
forum competens, particularly December 1683, Arnold contra 
Young ; in that Caſe the Court granted Warrant for an Arreſt- 
ment juriſdlictionis fundande cauſa; it is evident therefore, thar a 
Stranger, whoſe Goods are fituated in Scotland, muſt be ſub- 
jet to your Lordſhips Juriſdiction to the Extent of theſe 
Goods. The Petitioner therefore hopes, your Lordſhips will 
be of Opinion, that the Arreſtments in queſtion ſubjects Mr. 
Liddle to your Lordfhips Juriſdiction, as Debts due to him are 
fixed by a legal Arreſtment within your Lordſhips Territory. 
Bur ſuppoſing your Lordſhips ſhould entertain any Doubt | 
that this is Law, it is at leaſt competent for the Petitioner to | 
ſay to your Lordſhips, that Mr. Liddle owes him 187. and | 
that here is Money belonging to him in the Hands of the Ar- ; 
reſtees, and therefore to crave, that upon proving his Ac- 
compr, he may be allowed to attach theſe Moveables of Mr. 
Liddle's to the Extent of the Debt for Payment. Every Man t 
is certainly entitled to lay hold of his Debitor's Effects where- 0 
ever he can find them; in ſuch a Caſe, a regular Summons a- t 
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ainſt the Debitor would not be neceſſary; but it would be 
| —+ ſufficient if Notice were any how given him, that the Credi- 
| ror was going to attach his Goods for the Debt, that if he had 
| any Objections to make, he might appear in Court, and be Ci 
| heard for his Intereſt. In the preſent Caſe, the Petitioner 
ſays, that Mr. Lidale is Debitor to him in 18/7. Sterling, that 


there 
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there is Money of his lying in . of certain Merchants 
in Kelſo, and therefore he deſires, that your Lordſhips, upon 
his proving his Accompt, will give him the Aſſiſtance of the 
Court to attach that Money for Payment of his Debt. Mr. 
Liddle has got ſufficient Notice to defend againſt the Petition- 
er's Claim, and is accordingly in Court; if therefore, he has 
any Reaſon to offer why the Petitioner ſhould not be allowed 
ro lay hold of his Money for Payment, let him ſtate it to your 
Lordſhips; and if he does not think proper to do that, the Pe- 
titioner is ready to prove his Accompt, and your Lordſhips 
will undoubtedly find him entitled to lay hold of the Money 
in queſtion for Payment, if Mr. Liddle will not appear to de- 
monſtrate to your Lordſhips, that the Petitioner's Claim is 
groundleſs, as he pretends your Lordſhips will undoubtedly be- 
lieve that it 1s well founded, and will give the Petitioner the 
Aid of the Court, to lay hold of what Subjects belonging to 
the Debitor he can find in Scotland, to the Extent of the Debt. 

The Petitioner does not plead, that ſuch a Decree would 
make the Debitor liable perſonally or univerſally for the Debt; 
all the Effect it can have is, to entitle him to lay hold gf ſuch 
Goods as he can find in Scozland ; if theſe are not ſufficient to 
pay the Debt, he muſt ſeek for the Reſidue in the beſt Man- 
ner he can. There is not however any Danger of this in the 
preſent Caſe, as there are Funds ſufficient in the Hands of the 
Arreſtees, to pay the whole Claim. The Defender inſiſted be- 
fore the Lord Ordinary, that there was no Evidence that 
theſe Arreſtees were due any thing to him, and therefore, 
that there was no Foundation upon which the Arreſtment 
could be built; and that if it ſhould turn out in the Event, 
that they had nothing in their Hands belonging to him, it 
would be certain, that he was by no Means ſybject to your 
Lordſhips Juriſdiction. This, however, 1s putting a Caſe 
which Mr. Liddle knows very well does not exiſt, It is very 
certain, that there is much more in the Hands of theſe Ar- 


B reſtees, 


teſtees, than is ſufficient to [32 the Claim in Queſtion. Mr. 
Lididle puts imaginary Caſes; but he has never ventured to de- 
ny, that they are Debitors to him to a much greater Extent 
than 181. 

It was pleaded for the Defender before the Lord Ordinary 
that the Cuſtom of Arreſt ments upon Border Warrants, is cid 
and obſolete, invented by our rude Anceſtors, and only fir for 
Times of Barbarity, and intirely improper berwixt trading 
Nations, among whom Commerce is carried to a great Height. 

The Petitioner apprehends, that nothing is more common 
upon the Border than ſuch Arreſtments, to this Day ; and it 
appears that ſuch a Cuſtom muſt have taken its Riſe after 
Trade begun to take Place betwixt the two Kingdoms. Our 
rude Anceſtors had little Intercourſe with the Engliſh, except 
In the Way of Blows, and mutual Depredations : The Abo- 
lition of this Cuſtom would be ſo far from being of Service to 
Trade, that it would entirely deſtroy it. No Man upon the 
Border would give Credit to one of the other Side, if he ſhould 
de obliged to follow him to the Courts of the other Kingdom 
for Payment. Suppoſe an Engliſh Man owes a Scors Man the 
trifling Sum of 18 J. it would be better for him to make him 
a Preſent of it, than follow him to Meſiminſter-Hall to operate 
his Payment. 

2do, The Defender inſiſted, That in the Caſe of the Arreſt- 
ment of one's Perſon, until he find Caution, that this did not 
found a juriſdiction; but that if the Debitor thought proper to 
ly in Priſon for 40 Years, that the Creditor has no Method of 
getting Payment ; and from this he concludes that the fame is 
the Caſe in an Arreſtment of his Effects, and that if he thinks 
proper to allow them to remain under Arreſtment, the Credi- 
tor can do nothing further. The Petitioner apprehends, that 
the Caſes are not at all parallel, If he can get nothing to at- 
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tach but the.Perſon of his Debitor, Impriſonment js the on- 
ly Diligence he can make Uſe of. The only Compulſitor he 
has upon the Debitor, is to force him ſqualore carceri to pay 
the Money; and if he thinks proper to ly in Priſon, nothing 
more can be done, becauſe the Laws of this Country do not 
allow Creditors to expoſe the Perſons of their Debitors to Sale 
for Payment. But the Caſe is very different when his Effects 
are arreſted, becauſe if the Debitor does not think proper to 
appear to defend againſt the Action, when properly warned, 
the Creditor can expoſe his Goods to Sale, or purſue a Furth- 
coming of the Debts due to him. 

3/i0, It was pleaded for the Defender, That though his 
Moveables in Scotland can be attached by his Creditors, yet 
that this cannot be done until their Debts be previouſly con- 
ſtituted. That, for this Purpoſe, a Decree muſt be taken a- 
gainſt him before the Courts of England, and that it cannot 
be recovered here, unleſs he voluntarily ſubject himſelf to your 
Lordſhips Juriſdiction. The Petitioner begs Leave to be of a 
different Opinion. It is ſufficient for him to ſay to your Lord- 
ſhips, that Mr. Liddle owes, him 18 J. that he has ſufficient 
Funds in Scotland ſor Payment, and therefore craves that your 
Lordſhips, upon being fatisfied that this Claim is juſt, would 
give bim your Aſſiſtance to lay hold of theſe Subjects for his 
Payment. 

The Defender's Plea muſt appear before your Lordſhips with 
2 very bad Grace. If the Claim is ill founded, let him appear 
and fay ſo, and he cannot be afraid of meeting with Injuſtice 
from your Lordfhips. A Sentence of Abſolvitor will free him 
from Trouble, and looſe the Arreſtment of his Money. But 
his Plea is of quite a different Nature. He will not enter the 
Liſts to diſpute the Juſtice of the Debt, bur inſiſts, that he is 
not amenable to the Courts of Scotland. Suppoſing your Lord- 
ſhips ſhould find, that the Petitioner has brought a wrong 
Proceſs againſt him, what could he poſſibly gain by ſuch De- 
ciſion? 
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8 | Gon? here mut dats be e, Way by which his Mo- 
: ney can be attached for Payment of the Petitioner's Debt ; and 
he may believe, that he will not be allowed to draw his Mo- 


ney out of Scotland, until that 1 be taken. 


May. it therefore pleaſe your Lordſhips, to alter the 
Interlocutor complained of, and to find, that in re- 
ſpe of rhe Arreſiment juriſdictionis fundandæ cauſa, 
the Defender is amenable to the Courts of Scotland ; 
or, 2do, If the Defender will not appear to object 
zo the Accompt, though he is in Court, to allow the 
Petitioner to prove the Juſtice of it, and to give 
him the Aid of the Court in attaching the Money in 


. Queſtion for his Payment. 


According to Juſtice, Oc. 


PAT. MURRAY. 
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